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~ 3Tlfu;r~~:Order-In-Appeal No.: AHM-EXCUS-003-APP-169-18-19
Rat Date :10-01-2019 or o« # aria Date of Issue: ?/t/2el9
ft 37rain snrzgarr (sr#a) rr nRa

Passed by Shri Uma Shanker Commissioner (Appeals) Ahmedabad

314 snrgar, s4ta star yen, sis«rar-III snrgarca arr urt { srr :AHM-CEX-003-ADC
AJs-021-11-1 s~: 28-02-2018 "'ff~

Arising out of Order-in-Original: AHM-CEX-003-ADC-AJS-021-17-18, Date: 28-02-2018
Issued by: Additional Commissioner,CGST, Div:RRA, HQ, Gandhinagar
Commissionerate, Ahmedabad.

3r4lsaasaf vi 4fart ar .:i,i:r "C!cf LJm

Name & Address of the Appellant & Respondent

Mis. Hiteshkumar Dhulbhai Patel

al{ arf ga 3r9lasrr rials rrr aar & ata s rr # if zrenfnf 3 aal; Ter If@r»rt
cpl" 3Tifu;r Tr grtervr 3daa wgaar&1

I. Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :

\'+!ffif mcITT'{ cpf "9:Rlaruf~
Revision application to Government of India :

(1) i€tun zyc 3rf@Ru, 1994 #t arr siafr fa aarg mgmia i qua arr at su-er
per wrga # sirfa gr@terr sr)a 'ra Ra, qdat, fr inrazu, lua Rm, deft ifra, uRla ta
'lWf, m=rG" +l"fl"f, ~ ~ : 1.10001 cpl" cB)- ufFl'r~ I

(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep Building,
Parliament Street, New Delhi - 11 0 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid:

(ii) zuf? m al rf a rr -rt Ga zrR ala fat avert znr 3rrala -rt <IT fcl,m ~ "'ffa rusrmmr ura g; mnrf -rt, <IT fcl,m~ <IT ~ -rt "'cfIB "cf5 fcl,m cpffflR -rt <IT fcl,m~ -rt 'ITT
l'fffi at4fr hr g{ st I

(ii) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

() ra # are fa#t n, zTT roT Raffam w qr mTa faff 't£ q#tar z,ca aa a Rureazyc k Rte ama 'GITma are fat Tz zu qr # Ruffaat
(b) In case of rebate of duty of excise on goods exported to any country or territory outsir'e
India of on excisable material used in the manufacture of the goods which are exported to any
country or territory outside India.
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(<T) ~ ~ <ITT 'TffiT'l fcp-q f.t-IT 'lITTcl <B" <lm" (~ m ¥R cfiT) ~ WllT 1T<TI +JRiT or I , ~
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of

duty.

tT 3if#anr pl snr gee 'l_fTffi'l fu ii sgt 3Re m al nu{ & st ht arr?sr uit gr err vi
f.I<fl=r cB"~ 3lfWm, 3"fl.lm cB" &RT -qifur cfT x'JT-!<T -q-q <TI qJcf Tf_fcmr~ (-;:f.2) 1998 'clRT 109 &RT~ fcp-q ~
&tr
(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998.

(1) ha sna yes (r4a) Pilll-Jlclc:>11, 2001 cB" f.I<fl=r 9 cB" 3f"eflfu FclPIFcft:c >l"Cf;f ~ ~-8 TT cl1" ~ Tf, ~am <B" >ITTr 3rr? )fa fetas fl mar <B" 'lfrITT" per-arr gi r4ta arr at at-t ufii a re1sf smaa fa5at
ulRf- I~ W~ xsT@T ~- <ITT ~ <B" 3Tc'fl"IB 'clRT 35-~ fetfRa # <B" 'l_fTffi'l rqd # rr €tr--s rat
6t 4 #ft al# a1fez1

The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the 010 and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account.
(2) Rfur 3marmrr si iam cir qt zr mast it q1 200/- yrar #t urg sh
uIN~~"(/en~~ u'lJTcIT "ITT m 1000/- 8t #) Iara#t u;I
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One
Lac.

v#tar zyc, tr Ira zyca g ara an4l#tr mrnf@raw uR ar@ta:
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) a€ha sna zyca afefq, 1944 #t enr 35- uo.fr/35-~ <B" 3Tc'fl"IB:

Under Section 358/ 35E of CEA, 1944 an appeal lie$ to :-

qRRraRb 2 (1) i aar;arr 3rarar 8t 3r4ta, ar@tatmt i var zrc, 4hr snra
zy«cans vi hara 3rfl#tr mrnf@raw (Rrbz)ufa &8#tr 9)R8a, rsnrrar iarr ifr, a<mnn
m, 3ffiRclT, ;;H,Ulalall&, ~ 380016

\,
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2nd floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.

(2) ~~ ~ (aTtfrc;r) Plll1-Jlcl<'11. 2001 q5]" 'clRT 6 <B" 3Tc'l1"IB "Q"Cf'5f ~--~-3 ii feffRa fag 3r] 3r4tr
mrnf@era0i alt n{ rah # fg s7fl Rh« mug arr#r q5]" 'cJR qRii fea uii sure zyca Rt nit, nu # "1-Jtrr 31N 0
WlTllT Taruf q; s Gal zl Gra % asi sq 1000/-h 3uh zhfty sri sa zrc #t in, an pt +in
31N WlTllT ·Tar 4frT; 5 Gall IT 50 Gld lq "ITT fil ~ 5000/- #ha ft eft I srsi sn zgca #t mi, ans
q5]" lWT 31N WlTllT TIT up4fr ET; 50 Gld IT Uqt vnrar t cfITT ~ 10000/- #)a 3rt sift al #la rrzua
Rkzrm kafa ?ja re a "Wit! #t urt1 z1 5TE 3= eI <B" fcom~ "t11cfo1Plcb zy;r <B" ~ q5]"
ITT r et

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3) ~ ifff am a{ qe s2ii norrtstr i m~~ amm * fuq m <ITT 'TffiT'l ~ ci1T ~
fan urr a1Reg gr rrstg st fs far udt arf aa #a fg zrenfenf srftftn mrnrf@rawr al ya sr8
nr a#talat ya 3mraa fqa mar &t

In case of the order covers a number of order-in-Original, fee for each 0.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
Tribunal or the one application to the Central Govt. As the case may be, is filled to avoid
scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.
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One copy of application or 0.1.0. as the case may be, and the order of the adjournment
authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-I item of
the couct fee Act, 1975 as amended.

(5) sash if@ra mat at fir aar F1WlT c#l" ail aft ezn snaffa fsn mar ? sit ft zyca, tu
Una zca g hara 3rt4ta rrznf@as (artffaf@) Rm, 1982 i ffea & I

Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) lmr grca, h.a senra sravi aara34Ra uf@rawr (#kaa 'ch' ra~'ch'~;ir~ ~ =-- .a.tz sea era3r@fr, £&gg r err 39a3iaf fa)za(in-.2) 3@)era2erg(cg #Rt
icznr 29) fecria: a, 0 IC,~ 0 f I/ .5fT cfi'r fcl c-cfla 3@0fGrr#, 8&&g Rt rrr3 a 3i'a"ara· :a a jcf,,( qi)' 3ftWI. cfi'I'
are, aar fGfar#raqa-fr smrmar 3farf ?k, aer#faz erra siaiir smar#r satart
3rt@trzrfraalswt sf@ram@t
#,-4ta 3era gravi taraasiaifaafarasrafassnf@a?

3 2

(i) arr 11 t a 3iafa fiiRr ta
(ii) lz sm t a aa fr
(iii) ~ e1m fal;qj=11a nl ah fr 6 a 3iaifa 2r a#

-» 3mtserf rgfazrraqaa4Raf1 (i. 2) 34@2f7rm, 2014 'ch'
qt@erarranarfaarrefr rar 3rsffvi 3r4lat rarerztit

For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,
Under Central Excise and Service Tax, "Duty demanded" shall include:

0
(i)
(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

➔Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(6)(i) ~ 3TR;~T 'ch' ,;mt 34lr u@@awrhqr sii ereas 3rrar eras zu a;Us fcla1Ra ~ oT 1ITT'ffcl;v
'a'JV ~wen 'ch' 10%mrarar 'CJ',(' 3itsrziha av f@a4fa zas a;os- 'ch' 10% mrarar 'CJ',(' cfi'I'ar~~I

2 2 0

(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of
10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute."

II. Any person aggrieved by an Order-in-Appeal issued under the Central Goods and Services
Tax Act, 2017/lntegrated Goods and Services Tax Act, 2017/Goods and Services. Tax
(Compensation to States) Act, 2017, may file an appeal before the appropriate author.ity.
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ORDER-IN-APPEAL.

Shri Hiteshkumar Dhulabhai Patel (hereinafter referred to as 'the appellant'),
Proprietor of M/s. Kerala Metal House, Kochi, has filed an appeal against the Order
in-Original number AHM-CEX-003-ADC-AJS-021-17-18 dated 28.02.2018
(hereinafter referred to as 'impugned order') passed by the Additional

Commissioner, Central Excise and CGST, Gandhinagar (hereinafter referred to as
'adjudicating authority').
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2. The facts of the case, in brief, are that M/s. Eva Alu Panel Ltd., Post Dalpur,
National Highway No. 8, Taluka-Prantij, Himmatnagar (hereinafter referred to as
'M/s. Eva') were holding Central Excise Registration number AABCE6705GXM001
and are engaged in the manufacture of aluminium panel sheets falling under the
Chapter 76 of Central Excise Tariff Act, 1985 and were availing the credit of Central
Excise duty on inputs. During the visit to the factory premises of M/s. Eva, it was
found that M/s. Eva were clearing aluminium panel sheets without accounting the
same in their regular books of accounts and finished goods register. It was also
found that on certain occasions, they had resorted to undervaluation of their

finished goods and had collected the differential amount, over and above he O
bill/invoice value, in cash so as to evade the payment of Central Excise duty
leviable on the said manufactured goods. During the search of their premises, some

- incrementing documents were recovered under a regular panchnama. After
completion of investigation, a show cause notice dated 20.01.2014 had been issued
to M/s. Eva which was adjudicated by the adjudicating authority vide the impugned
order. During the course of investigation, it was found that the appellant was one of
the customers of M/s. Eva. The appellant confessed during investigation that he had
purchased aluminum panel sheets from M/s. Eva. The appellant could not produce
details regarding aluminium panel sheets purchased without bill/in cash from M/s.
Eva, as he had destroyed all the evidences when inquiry was getting conducted at
the premises of M/s. Eva. However, it was confirmed from the entries made in the
cash register that the company of the appellant, M/s. Kerala Metal House, had
made cash payment to M/s. Eva against the purchase of aluminum panel sheets in
cash without the cover of any invoice. The Directors of M/s. Eva, in their respective
statements, had confirmed that they had sold the said goods to the appellant in
cash without the cover of invoice. It was further noticed that when the appellant
purchased goods from M/s. Eva with invoices, payments were made in cheque and
transportation was arranged by M/s. Eva in a normal way. However, when the
appellant purchased the goods without invoice, transportation was arranged by the
appellant himself and payments were made in cash. After completion of
investigation, a show cause notice dated 20.01.2014 had been issued to the
appellant. The said show cause notice was adjudicated by the adjudicating authority
vide the impugned order. The adjudicating authority imposed penalty of .?
1,50,000/- on the appellant, under Rule 26 of the Central Excise Rules, 2002/being ··
the customer of M/s. Eva and knowingly involving himself in the purchase of
aluminium panel sheets in cash without cover of invoice and with clear intention to ~
evade the payment of Central Excise duty.
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3. Being aggrieved with the impugned order, the appellant preferred the
G>· '. • <:

present appeal. The appellant argued that the case against M/s. Eva itself cannot
be sustained and therefore, there can be no question of imposition of any penalty
against the appellant. The appellant further stated that he had denied in his
statement that he had received any goods in cash without invoice. Therefore, there

can be no question of imposition of any penalty against him.

4. Personal hearing in the case was granted to the appellant on 27.06.2018,

19.07.2018, 23.08.2018, 11.09.2018 and 10.10.2018 but no one, on behalf of the
appellant appeared before me nor was any letter, for adjournment of personal

hearing, submitted to me.
5. I have 'carefully gone through the facts of the case on records arid grounds of
appeal in the Appeal Memorandums. I find that the appellant has been granted
enough chance of personal hearing for representing their case before me. However,
as he has failed to avail the benefit of personal hearing, I hereby, take up the

matter ex parte, purely on the basis of merit and available documents.
-

6. To begin with, I find that there has been a delay occurred in filing the appeal-
by the appellant. The impugned order was issued on 28.02.2018 and the appellant

has filed the appeal on 21.05.2018. I find that the appeal is delayed by 22 days and
the appellant has neither cited any reason for the delay nor submitted any
application for condonation of the delay. In view of the above, I reject the appeal
on limitation; however, in light of the principle of natural justice, I proceed. to

decide the case on merit.

7. The very first argument the appellant has placed before me is that as the.
case against M/s. Eva is not sustainable, there can be no question of imposition of
penalty on the appellant. This sounds to be a very juvenile argument on the part of

0 the appellant. How can the appellant be so sure that the case against M/s. Eva is
not sustainable! Mere verbal assertion without any documentary evidence has no
role to play in the eyes of law. In fact, I have gone through the arguments of M/s.
Eva (also filed an appeal before me), where M/s. Eva claimed that the statements
of the purchasers cannot be relied upon. On one hand, M/s. Eva doubt the
statement of their customers and on the other hand, the present appellant is
advocating the innocence of M/s. Eva. I reject the argument of the present

appellant outright.

8. In the second argument tabled by the appellant, he has stated that as he had
denied in his statement that he had received any goods in cash without invoice,
penalty cannot be imposed on him. Again, mere verbal assertion without any
documentary evidence has no role to play in the eyes of law. I find that though the
appellant has denied having received any goods in cash, he could not give any
explanation in respect of the financial transactions, against his firm's name, shown
in the file numbered 14 and registers numbering 29, 34 and 35 received from the
premises of M/s. Eva (paragraph number 1.12.5 of the impugned order). If he was
not involved in cash transaction then why he is mute about the above entries! He
has very carefully avoided all the allegations placed against him in the impugned
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order. The appellant has not submitted any documentary evidence before me in
support of his innocence. His ground of appeal ends in only two paragraphs quoting
the above two immature and non sustainable arguments, without any documentary
evidence.

9. Now, as the appellant has claimed that the case against M/s. Eva is not
sustainable, and hence no penalty can be imposed on him, I, walking on same line,
proclaim that as the case of the department, against M/s. Eva, has been upheld by
me (vide O-I-A number AHM-EXCUS-003-APP-45-46-18-19 dated 23.07.2018), the
appellant is liable for penalty. The activity of the appellant has been uncovered by
the statements of the Directors of M/s. Eva and the appellant has been fully ....
exposed. In view of the above, I reject the grounds submitted by the appellant

considering them to be flimsy and afterthought.

10. Accordingly, as per the above discussion, I do not find any reason to

interfere in the impugned order and reject the appeal filed by the appellant.

11. The appeal filed by the appellant stands disposed off in above terms.

CENTRAL TAX (Appeals),

AHMEDABAD.

ATTESTED

SUPERINTENDENT,

CENTRAL TAX (APPEALS),

AHMEDABAD.

0

0



To,

Shri Hiteshkumar Dhulabhai Patel,
Proprietor of M/s. Kerala Metal House,
50/2292-A, Opp. Focus Motors,
N. H. No. 17, Near railway Station,

Edapally,
Kochi-26.
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Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad.
2) The Commissioner, Central Tax, Gandhinagar.
3) The Additional Commissioner, Central Tax, Gandhinagar.
4) The Dy./Asst. Commissioner, Central Tax, Himmatnagar Division.e P) The Asst. Commissioner (System), Central Tax, Ha., Gandhinagar.

\8)Guard File.
7) P. A. File.




